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STATEMENT OF ISSUES 

 At issue in this case in whether and to what extent regulations of the 

Department of Housing and Urban Development that define the application of 

disparate impact theory under the Fair Housing Act control federal courts’ 

consideration of claims of disparate impact. This issue was left unresolved by the 

United States Supreme Court in   and is therefore of “exceptional importance” 

justifying further consideration and elaboration by this Court. 

Second, the Panel’s Decision carries exceptional importance because it  

misapprehends points of law and facts regarding the Reasonable Accommodations  

Claims under the FHA and ADA. 

PRELIMINARY STATEMENT 

The issues in this case centered on the denial of housing to poor, many 

disabled, African-Americans and Hispanics as direct and proximate result of a 

homeless system that fails to meet the needs of this vulnerable population. The 

panel’s summary treatment of this case ignores the suffering endured by this 

population along with those important legal issues presented in this case under the 

Fair Housing Act. Because the issues are undecided in the context of the Court’s 

evolving precedence and the particular importance of these issues to a significant 

population effected by this lawsuit, further review is justified. 

In this case, Appellants claimed that the Appellees reduced the available 

shelter space through its policy of closing low-barrier shelters in the more affluent, 
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largely Caucasian, northwest quadrant of the city. Appellants, through declarations 

corroborated by independent reports, defined circumstances in which many former 

residents of La Casa Shelter, the most recent shelter closed, were denied housing. 

The Appellees contended that, at least in theory, they created more shelter space by 

providing “permanent supportive housing.” According to Appellants, the District’s 

assertions could not have been further from the truth.  

Indeed, through their detailed proof that was a prominent part of the record 

Appellants described conditions within the homeless services system with 

overcrowded conditions that acted to deprive housing to many. Many were turned 

away from the remaining shelters or opted not to stay in the unsuitable conditions. 

These same conditions extended to others, including families and children, who 

were also denied housing or compelled to stay in over-crowded, substandard, 

inhumane conditions or sleep on the streets, or in the parks and alleys. And 

because these same conditions exist to this day and result in an ongoing violation 

of federal law, the status of the homeless services system is of exceptional 

importance to this Court. 

But this panel chose not to recognize this evidence, its overall importance to 

the Court and that the evidence controverted the District’s purported justification 

that the policy somehow created housing. Prominent in this record is evidence of 

many homeless persons being turned away from the remaining overcrowded 
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shelters located in distant African-American sections of the city. Just the same, the 

issues in this case are defined by recent controlling precedence from the United 

States Supreme Court (“SCOTUS”) that requires analysis and guidance as to the 

application of the law. No other Court has addressed whether and to what extent 

the HUD regulations apply in defining disparate impact, and SCOTUS remained 

silent on this issue. Under such circumstances courts are obliged to provide 

guidance on nascent issues and define their application further defining the issue’s 

exceptional importance.  The Court has failed to provide any analyses or guidance 

on the nascent issues involved in the instant case. 

 Briefing in this case was first completed on August 16, 2014. Recognizing 

that SCOTUS had taken up the issue of whether theories of disparate impact 

survived under the FHA, on November 12, 2014, this Court held all proceedings in 

abeyance to await the outcome in Texas Dep’t. of Housing and Community Affairs 

v. The Inclusive Communities Project, Inc. 567 U.S.            ; 135 S.Ct 2507 (2015). 

After holding that theories of disparate impact would remain a part of the Fair 

Housing Act, going forward theories of disparate impact must present a case of 

causation, or that and proof must include evidence proving or showing that some 

policy of the housing provider caused a disparity in treatment predicated upon a 

protected class of persons as defined under the FHA. This did not represent a 

substantial departure from long held applications of disparate impact theories in the 
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federal circuits. After denying a motion for summary reversal, this Court ordered 

re-briefing on all issues in light of the opinion in Inclusive Communities. Following 

the opinion, the parties were ordered to re-brief all issues and the case argued on 

May 6, 2016. 

 In subsequent arguments the parties in part focused on the “robust 

causation” requirements defined by SCOTUS. For their part, Appellants examined 

those cases cited by SCOTUS in defining the causation element in terms of causing 

a racial a disparity in treatment. Relying on Inclusive Communities and the cases 

cited in this case, Appellants argued that because the homeless population in the 

District of Columbia was and remains well over 80% African-American or 

Hispanic while only comprising 50% of the population, the statistical disparity 

presented a compelling case of disparity caused by the District’s policy of closing 

low-barrier shelters.  

 The District, after conceding that all shelters operated by District in the 

northwest, largely Caucasian quadrant of the city were closed pursuant to city 

policy and facing claims that this policy decreased available shelter space in the 

city, argued that the closing of shelters did not decrease the available shelter space. 

Instead, the District argued that this policy resulted in the net addition of shelter 

space through an increase and shift to a system of permanent supportive housing. 

Thus, the District continued, Appellants could not prove that the policy in question 
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caused any diminished shelter capacity despite the facts indicating ongoing and 

unabated overcrowding in the District’s remaining shelters. The District’s proof 

rested on the sole declaration of an interested District official; Appellants presented 

numerous declarations from homeless persons denied shelter due to overcrowding 

and a report from an independent interest group that monitors the District’s failing 

homeless system.  

 Notwithstanding the contested issues of fact in this record, this case turned 

on this Court’s interpretation and application of the recent pronouncements in 

Inclusive Communities. The first question was whether a policy in question causes 

a disparity in its effect. Here Appellants examined the cases discussed in Inclusive 

Communities in an effort to define the evidence needed to meet this element. 

Appellants compared the statistical disparities present in the cases cited in 

Inclusive Communities and determined that the statistical disparities in this case 

were no less compelling than those in Inclusive Communities.   

Next, this Court accepted the District’s “justification” for its policy, but in so 

doing declined to examine or recognize Appellants claim that “in practice” the 

District’s policy did not meet its stated goals and instead resulted in a loss of 

housing. This Court declined to describe the operation of the HUD Regulations 

upon which Appellants relied, and in fact declined to state whether this Circuit 
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would adopt the regulations as defining the analysis of disparate impact claims 

under the Fair Housing Act.  

As argued by Appellants, a legally sufficient justification cannot be based on 

conclusory statements or conjecture unsupported by evidence.  Unlike Title VII, 

under Title VIII, or the FHA, a legally sufficient justification must be “supported 

by evidence and may not be hypothetical or speculative.”  24 CFR Sect. 100.500 

(b)(2), HUD Reg. at p. 11482. The proof of justification requires evidence "that its 

actions furthered, in theory and in practice (emphasis added), a legitimate, bona 

fide governmental interest and that no alternative would serve that interest with 

less discriminatory effect. On this record, an issue was raised as to whether “in 

practice” the Appellees’ proffered justification met or advanced the proffered 

governmental interest. A further interest was raised as to whether the sole 

declaration of an interested party was supported by the evidence and met the 

standard of proof defined in the HUD regulations. 

ARGUMENT 

 Appellants petition for rehearing or rehearing en banc because the operation 

of disparate impact theory under the Fair Housing Act raised in this case are of 

exceptional importance to future litigation in this Court as well as other courts. 

Further, this case is of exceptional importance to the community of the District of 
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Columbia because it exposes the failure of the Appellee’s shelter system and is an 

effort to obtain relief for the palpable violations of federal law. 

 Under App. Rule 35(a), rehearing or rehearing en banc may be ordered 

when: 

(1) en banc consideration is necessary to secure or maintain 
uniformity of the court's decisions; or  
 

(2) the proceeding involves a question of exceptional importance. 

Here, Appellants challenge the operation of the homeless services system, a system 

that serves a population over 80% African-American and whose operation has 

resulted in a persistent pattern of the denial of housing and discriminatory 

operation. In its cursory opinion, the panel did not address important aspects of the 

issues raised by appellants, including whether the HUD regulations are adopted as 

controlling the consideration of claims of disparate impact under the Fair Housing 

Act. In this case the panel did not address or consider whether the Appellants 

presented evidence indicating that “in practice” the Appellee’s claimed 

justification was implausible, contradicted and unsubstantiated on the record. 

 The evidence submitted by Appellants in this case detailed a homeless 

system in crisis. Indeed, by all accounts the situation has only worsened. Thus, the 

issues in this case are of exceptional importance to a community trapped in a 

system that has denied adequate housing and reasonable accomodations to needed 
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medical and mental health services in violation of federal law. This case would 

define the parameters of proof and signal to all involved parties that those 

aggrieved by these intolerable circumstances are not without recourse. This case 

provides an opportunity for the federal courts to assert a federal interest in those 

denied minimal housing through a system of homeless services.  

A) This case requires the Court to define the analysis to be used in presenting 
claims of disparate impact under the Fair Housing Act.  

  
At issue in this case is whether “in practice” the Appellees’ justification for 

the closing of low-barrier shelters alleviated the demand for low-barrier shelter 

space in the District of Columbia. According to the evidence presented by 

Appellants, the answer is a resounding no. Even so, and despite the arguments 

raised by appellants, the panel did not address whether the “in practice” standard as 

defined in the HUD regulations applied and whether a material issue of fact was 

raised on this issue.  

 Appellants cited to the HUD regulations as defining the application of 

disparate impact theory. To this end, Appellants argued that the declarations of 

former residents of La Casa Shelter indicated that on numerous occasions they 

were denied shelter space at the remaining shelters due to overcrowding. These 

declarations not only raised questions and controverted Appellees claim that they 

did not suffer any harm, they also established that “in practice” the closing of 
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shelters did not add shelter space and questioned the Appellees’ justification that 

was based on this limited evidence.1 Simply put, under the HUD framework, 

Appellants sustained their burden to proceed on a theory of disparate impact.  

 For its part, the panel instead did not recognize the importance of this 

evidence or how it fit within the HUD regulation analysis. In its opinion the panel 

states: 

Appellants contend that the closure of La Casa had an adverse impact 
on homeless people in the District because it denied them housing.  But the 
undisputed evidence showed that, because of additional housing provided 
through PSH placements, there was a net gain in available housing for the 
homeless notwithstanding the closure of La Casa.  Boykin, 986 F. Supp. 2d 
at 21. As a result, the evidence did not suggest an adverse impact on the 
homeless generally, let alone any disproportionate adverse impact on a 
protected class. 

 
Of course it was undisputed that the Appellee’s theory was that utilizing permanent 

supportive housing for the chronically homeless would create more shelter space. 

It was also undisputed that despite Appellee’s theories through this entire period 

every element of the District’s homeless system suffered from overcrowding and 

the denial of housing to a protected class of persons. Without citation or one single 

                                                           
1 Appellees argued and this Court accepted a theory that because of placements in 
permanent supportive housing additional space in the shelter system was created. 
Therefore, Appellants did not suffer an adverse effect or possessed standing. See 
Resident Advisory Bd. v. Rizzo, 564 F.2d 126, 149 (3rd Cir. 1977). The more proper 
argument is to consider this as a defense of justification subject to the standards 
described in HUD regulatory scheme. No party questioned the racial disparity 
caused by the District’s policy.    
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reference, this Court ignored the numerous declarations submitted by Appellees 

that detailed the overcrowding, and moreover, did not address the “in practice” 

requirements of the HUD regulations. See 24 CFR Sect. 100.500 (b)(2). 

 No other court or case has examined any regulatory scheme or the operation 

of the Fair Housing Act post-Inclusive Communities. See Avenue 6E Investment, 

LLC v. City of Yuma, No. 13-16159 2016 WL 1169050 (9th Cir. 3-25-16). Thus, 

this issue in this case is of exceptional importance to the operation of disparate 

impact theory as defined within the HUD regulations. Indeed, Inclusive 

Communities, infra never stated one way or other whether the federal courts will 

adopt the HUD regulatory scheme for litigating disparate impact claims. It was not 

an issue then before the Court.  

But here, at least in part, the application of HUD regulations and the 

deference due HUD’s regulatory scheme is before this Court. This Court is thereby 

obligated to define the analysis that should be used for theories of disparate impact. 

Even more, because any analysis of disparate impact theory under the Fair Housing 

Act post-Inclusive Communities remains undefined in every court in the federal 

system, this case bears the exceptional importance justifying rehearing and/or 

rehearing en banc and a further clarifying opinion. 
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B The Panel’s Decision carries exceptional importance because it 
misapprehends points of law and facts regarding the Reasonable 
Accommodations Claims under the FHA and ADA 

The Panel held that plaintiffs’ complaint failed to allege facts suggesting that 

the closure of La Casa Shelter affected a greater proportion of disabled individuals 

than non-disabled.  The Panel stated that plaintiffs did not allege that disabled 

homeless individuals are more likely to rely on law barrier shelters than non-

disabled homeless individuals.  According to the Panel, Appellants alleged only 

that some of them have disabilities and that the shelter’s closure makes it more 

difficult for those appellants to obtain services.  According to the Panel, allegations 

about the appellants’ individual experiences accessing services say nothing about 

whether the shelter’s closure had a disparate impact on persons with disabilities 

access to housing as opposed to persons without disabilities’ access to housing.   

Community Services, In., vs. Wind Gap Municipal Authority, 421 F.3d 170- 

(2005) citing Lapid-Laurel, L.L.C. v. Zoning Bd. Of adjustment, 284 F.3d 442 (3d 

Cir 2002).  Title II provides that no qualified individual with a disability shall, by 

reason of such disability, be excluded from participation or be denied benefits of 

the services, programs, or activities of a public entity or be subjected to 

discrimination by any such entity.  42 U.S.C. § 12132.  The ADA permits both 

theories of disparate impact and reasonable accommodation.  Henrietta D. v. 
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Bloomberg, 331 F.3d 261, 276-77 (2d Cir.2003). Raytheon Co. v. Hernandez, 540 

U.S.44, 53 (2002).  

Contrary to the Panel’s reasoning, plaintiffs provided compelling evidence 

that the requested accommodation was both reasonable and necessary, since 

infrastructures of vital accompanying services had been soundly established in 

both Columbia Heights, very near to La Casa Shelter, and in Franklin Shelter.  The 

concept of necessity requires at a minimum the showing that the desired 

accommodation will affirmatively enhance a disabled plaintiff’s quality of life by 

ameliorating the effects of the disability.  City of Chicago Heights, 161 F.Supp.2d 

819, 834 (2001), citing Bronk v. Ineichen, 54 F.3d 425, 429 (7th Cir. 1995).  

Plaintiffs had provided ample evidence of the deleterious effects of La Casa’s 

closing on their health and ability to get reasonable access to vital services.  

 

The Panel is correct that Plaintiffs had provided declarations of record describing a 

multitude of disabilities that significantly limit former shelter residents mobility, as 

well as a number of disabilities which increase difficulty to reach services in 

distant parts of the city. These declarations describe conditions including diabetes, 

impaired vision, pneumonia, gout, COPD, severe depression, schizophrenia, 

bipolar disorders, and Hepatitis C.  Also described in these declarations are 
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overcrowded and dangerous conditions at remaining shelters, the inability to meet 

medical and mental health care appointments, and hospitalization resulting from 

leg injuries from walking to another shelter after the closing of La Casa. 

Plaintiffs also provided ample evidence that Columbia Heights and the 

general area of north Ward 1/south Ward 4 is well known to host a thriving 

Hispanic community, offering services that overcome language barriers that former 

La Casa residents now must face upon their displacement to Wards 5, 7 and 8. The 

District admitted this in its pleadings in support of its motion to vacate a December 

12, 2003 Consent Order and to dismiss action for violating the Erwin Act, by 

failing to provide community based alternatives to institutionalizing the mentally 

ill.  See Decl. of Stephen T. Baron, Director of DMH, at pages 9-10 in Civil Action 

No. 74-385 (TFH), Memorandum in support of motion to dismiss, filed Sept. 4, 

2009   

…In FY 08, DMH awarded a contract to Catholic Charities at 
Hermano Pedro Day Program, located in the Columbia Heights area 
of the District, to increase services to homeless individuals.  As 
required by Exit Criteria 13 and 16, DMH memorialized its strategy 
for serving the homeless and mentally ill in a plan, which was 
approved by both the Court Monitor and the Dixon plaintiffs’ 
counsel.  As a result of all of these services, exit Criteria 13 and 16 
relating to homeless services have been moved to inactive status… 

As alleged in plaintiffs’ complaint, the homeless population in D.C. 

comprises a significant number of disabled.  The Greater D.C. Cares 
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Factsheet described 71% of homeless individuals and 53% of persons in homeless 

families living in DC as suffering from either substance abuse or a mental illness.  

The District’s Consolidated Plan, FY 2006, reported that 82% of the homeless 

population in the District are African American, 8% are Hispanic. Of these 

homeless, 36% of individual homeless suffer from chronic substance abuse, 19% 

are seriously mentally ill, 16% are dually diagnosed, and 12% are living with 

HIV/AIDS.   The Community Partnership for the Prevention of Homelessness 

Published Fast Facts on Homelessness in D.C. 2008, page p3, reports that, among 

single homeless persons in Emergency Shelter, 26.6% have chronic health 

problems, 34.5% are chronic substance abusers, 2 % are living with HIV/AIDS, 

23.1% are physically disabled, and 18.9% are severely mentally ill - only 9.2% of 

the population reported no disability.  

 So, contrary to the Panel’s holding, Plaintiffs more than satisfied their 

burden in establishing defendant’s refusal to make “reasonable accommodations” 

arising under the ADA and the FHAA. 

   

CONCLUSION 
 

For the reasons stated herein, this Court should grant a rehearing and/or 

rehearing en banc. 
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